
CITY COMMISSION

CITY OF TRUTH OR CONSEQUENCES, NEW MEXICO

Tuesday, October 10, 2006

REGULAR MEETING

Minutes

TIME & PLACE:     The Mayor and the City Commission of the City of Truth or
Consequences in the County of Sierra and State of New Mexico
met in Regular Session in full conformity with the law and
ordinances of said Commission in the Commission Chambers of

said City, on Tuesday, October 10, 2006 at 6: 00 P.M.

PRESIDING The meeting was called to order by Mayor Montgomery who
OFFICER:       presided and Mary B. Penner, City Clerk acted as Secretary of the

meeting.

ATTENDANCE:      Upon calling the roll the following Commissioners were reported
present:

Hon. Lori S. Montgomery, Mayor
Hon. Jerry Stagner, Mayor Pro-tem
Hon. Jimmy Rainey, Commissioner
Hon. Evelyn B. Renfro, Commissioner

Hon. Freddie J. Torres, Commissioner

Also present:

Jaime R. Aguilera, City Manager
Jay Rubin, City Attorney
Mary B. Penner, City Clerk

QUORUM:      There being a quorum present the Commission proceeded with the
business at hand.

CEREMONY: Mayor Montgomery called for fifteen seconds of Silent Meditation.

Mayor Montgomery called for the Pledge of Allegiance.

APPROVAL OF Mayor Montgomery called for approval of the Agenda.
AGENDA:

Commissioner Rainey moved approval of the Agenda as

presented."

Seconded by Commissioner Renfro.

Point of order by Mr.  Samuel Ace from the audience and he
understands that there have been some changes to one of the

agenda items, the S. O.B Ordinance and according to rule 25 of the
Administrative Manual of the City Commission Rules of
Procedure, it states that notice of publication of the title and subject

matter of any ordinance proposed for adoption by the City
Commission must take place at least 2 weeks prior to consideration

of final action, and at the bottom of that copy is says that printed
copies shall be made available to interested persons during normal
and regular business hours of the City Clerk upon request and
payment of reasonable charge beginning with the date of

publications and continuing to the date of consideration by the City
Commission.
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He stated since changes have been made that members of the

audience and the community have not seen the suggested changes
that they strike that from tonight' s agenda item.

City Attorney Rubin stated for the time being he would like to keep
it on the agenda.   He stated he understands the rule that has just

been cited, but he is thinking that they are going to conclude those
changes they are talking about are quite minor and less restrictive
that they went to publication on, so he would like to keep it on the
agenda so they can discuss it.

Motion carried unanimously.

PRESENTATION Chief Peterson came before the Commission and mentioned that

BY CHIEF they are proud of a few of their officers that did a very good job in
PETERSON:   one of their homicide cases here in town that led to a successful

arrest and conviction and that the person is no longer on the streets.
At this time he introduced the Deputy District Attorney, Mr. Eloy
Martinez.

Mr. Eloy Martinez came forward to address the Commission and
stated he would like to deliver a message, and that he would like to

start by indicating that he chose an excellent time to come here
because he can share it with the community, and that these fine
folks should know that they have one of the most outstanding
Police Departments that he has ever had a privilege to work with.

He stated they are quite efficient and competent with the regards
that they do for this community, and that they are the glue that
really holds their office together, and they can' t make cases or
prosecute successfully unless they depend on the professionalism
that they have in the their Police Department, and with that in mind
stated they are all excellent, but there are a few that do a little bit
more beyond the call and above duty and its with that in mind that
they recognize a few of those individuals this evening, and would
like to say that Sgt.  Ron Huff is probably one of the most
outstanding Police Officers that he has ever worked with, and in the
past and not to make a point about himself he was elected District

Attorney in a different district in the Santa Fe area, and has been a
haven for him to come and work with all the fine people that he has
had the opportunity to meet here in T or C in the capacity of
Deputy District Attorney.

Mr.  Martinez stated he not only speaks for himself but has a
message from Clint Welborn the District Attorney,   and he

recognizes that when he is here that he is also speaking for him on
behalf of these gentlemen.   He stated that Sgt. Huff worked a

homicide case and was so competent that they were able to get a

conviction without having to go to trial,  and explained a lot of
times there are risks going to trial but because of the outstanding
police work that he did they were able to conclude the case in final
disposition without having to go to trial.

He also pointed out that the officers that worked with him even

though he was the primary investigator, and would also like to
recognize Lt. Apodaca and Sgt. Morgan who worked on that case.

Mr. Martinez also mentioned that Sgt. Huff worked on a couple of

other cases and that these were serious violent felony cases where
the message that is out on the street today by the sentence that was
given by the District Judges, Reynolds, Kase, and Sweazea is that
Sgt. Huff was able to help them convict and sent for 12 years a
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violent felon to the State Penitentiary. He stated that makes the
streets of T or C a lot safer, and was also able to send and help send
to the penitentiary an individual who was involved in property
crimes and those crimes related to the drug meth, and helped them
eliminate that person from the streets of T or C.

He stated it goes without saying that the T or C Police Department
they have great leadership, and is speaking about Chief Peterson,
and without his outstanding leadership and professionalism he can
assure them that these men would not be in the capacity that they
are in working for these folks and the voters in this community.

At this time Chief Peterson with the assistance of Mayor
Montgomery handed out certificates to Sgt. Huff, Lt. Apodaca, and

Sgt. Morgan, and Chief Peterson stated this was a long time coming
and that they are very proud.  Chief Peterson also mentioned during
his recent health problems these people held together the
department in his absence, and owns them his deepest thanks, and
thanked them.

RESPONSE TO None.

PUBLIC

COMMENT:

COMMENTS City Attorney Rubin stated before they get started he had a
FROM THE comment.   He indicated that at the last meeting he made some
PUBLIC: recommendations to the City Commission regarding restructuring

their rules regarding public comments.

He stated judging some of the feedback that he has been getting and
mentioned that he is afraid a lot of his comments were

misinterpreted so he would like to take an opportunity to clarify
what he was driving at.

City Attorney Rubin stated anytime they look at an agenda such as
tonight there is actually two public discussions that they have at
any given meeting.    He indicated the first one is the public
comment section which is the section where comments are made at
random from the public, and the second public discussion is the
public hearing before the potential passing of an ordinance.

He stated for the public hearing portion he totally agrees that it
would be improper to limit the discussion at least for the rules that
he was suggesting,  and when they are discussing passing an
ordinance it requires public input, and would anticipate that the
Mayor would follow her usual procedure and allow people to speak

for or against the ordinance and given the opportunity to speak that
wants to speak to that and that is constitutionally required, as a
matter of fact when they are discussing in this case passing an
ordinance or granting a liquor license that type of thing.

City Attorney Rubin stated his comments last week were directed
solely towards the provision on their agenda of public comments at

the very beginning of the meeting,  and again he stands by his
comments, and he was concerned about potential for a lack of a
better word...  abuse...  I guess...  where you know there is too

much risk at stake as to what someone may say about any particular
topic that they don' t know about that could be coming up, and he
would like to clarify that.

He stated he got a chuckle from an article in the paper where he had
a fear factor when he walks into the room, and indicated that is not
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a personal fear as he has been the City Attorney for 17 years and
handled hundreds of these meetings as their legal counsel and have
enjoyed it, and he would not keep coming here if he didn' t like his
work, and explained the fear factor that he was referring to really

more of an anxiety for the entire City that he is worried about is the
potential for abuse could be at a public comment section, and with

that being said, it' s up to the Commission later if they want to
decide to revise the rules, and if they do he is certainly happy to
help them out with this, and if they decide not to it is not going to
change the way he has been getting ready for the meetings for the
last 17 years,  and with that being said he would make one
suggestion for tonight to help speed things up, and that some of the
people are here to discuss the ordinance and would suggest that

they with hold their comments during the public comment section,
but wait until they have the public hearing section and then the
Mayor would give the opportunity to speak for or against, and also
suggested that before they open it up for public comments that they
allow the City Manager to walk through the minor changes that
they have been talking about so everyone will have an idea as to
what is being said.

Mayor Montgomery explained a couple of housekeeping rules
about the cell phones, and that on the public comment portion of

the meeting reminded them of the 3- minute limit, and indicated if
they are here to speak for or against the S. O.B Ordinance she would
ask that they wait until the public hearing section of this meeting so
they can take the pros and cons and make a decision based on that
information.

She stated if they want to address the Commission about anything
else that they are certainly welcome to come to the podium at this
time and address the Commission.

Ms. Paula Green came before the Commission and pointed out
before she begins, and would like to request that there not be any
audience response to her comments.    She stated she is deeply

troubled by the City Attorney' s recommendation that the public
comment section of the City Commission meetings be abolished
and replaced by selected written comments.

She stated the implementation of this suggestion or any variant of it
will set a dangerous precedent for their community, not only will
the residents who are not comfortable putting pen to paper but
who' s concerns are none the less legitimate be silenced but the City
Commissioners will have at their discretion the power to define
what officially constitutes public response to their actions.   The

aggravations which City officials are experiencing from occasional
inappropriate comments and larger more vocal audience

participation at Commission meetings is symptomatic of the

administrations inability or unwillingness to incorporate the needs
and interests of an increasingly large segment of their population
into its master plan for this communities future.

Ms. Green stated in this period of accelerated growth it is critical
that there be a public forum at which all segments of the population

can participate in both reaffirming and redefining what kind of a
community they want to live in since neither the Mayor or the
Commissions hold public office hours, and the only regular venue

at which residents can express their concerns is the public comment
section at these City Commission meetings.

She indicated she could never of imagined that in the year 2006 that
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she would be standing here defending the right of residents of this
community to express their concerns to their elected officials, and
that anyone who has lived through the 60' s & 70' s in this country
should have learned the painful lesson that attempts to stifle public

participation,  and decision making processes far from restoring
order are guaranteed to produce greater chaos, and she urges them

to reject City Attorney Rubin' s recommendations.

Ms. Celeste Rich came before the Commission and indicated she
has not addressed the sign ordinance as she has been so involved in

the so called porn ordinance, and only had a chance to read it a
week ago.   She stated in addressing it, it seems to her that it is
written to benefit a certain large corporation which she is neither
for nor against to the detriment of the downtown people.    In

particular the onerous provision of remedying signage to 1 '/ 2 sq. ft.
of sign per 1 linear ft. of building, in fact the sign that she already
got a permit for and is up on her building if not grandfathered in,
she assumes it will be, but it will be illegal and be un-permitted,

and frankly she thinks her sign is tastefully done and not overlarge.

She indicated that all the small businesses that don' t have enough
store front to have that huge linear foot of building that 1 '/ z sq. ft.
of signage will be plenty... will be hurt by this ordinance, and in
addition to that the fact that they seem to be wanting to limit our
ability to take signs from other towns how long do they think it will
be before they reciprocate, and small town businesses in T or C
who need the business ofElephant Butte won' t be able to do that.

Ms. Rich stated she would like for the Commissioners to think for
themselves and look at this logically...  the ordinance passed in

1992 for the City of T or C which superseded all previous
ordinances states in there that the Commissioners job is to help
promote the business of T or C, and that she came here to a lovely
small town where she wanted to build something beautiful, unique
and of value,  and since the minute she moved here these two

ordinances have attacked not just her but many other small
businesses... that could put them out of business, and she would

just ask them to think before they blindly vote for these things and
be logical about it.

Mr. Steve Green came before the Commission and stated that he
speaks for no boards that he serves on.    In response to Jay' s
concerns and some suggestions made this discussion should be
about procedure,   etiquette,   civility,   and Mayor Montgomery
wielding a quicker and heavier gavel during public comments, not
about the loss of freedom.  He stated he is sorry that Jay feels that 1
hour or more is too high of price to pay for participatory
democracy,  and he would point out that T or C doesn' t have

districting and therefore the Commission in total represents the
entire community and should be available and accessible to all.

He indicated that they do not keep day or evening office hours and
the public comment section is a viable mechanism that enables the

public problems and concerns to be heard without giving the power
to the City Manager or the Commissioners to decide if it is
important enough to be placed on the agenda...  Jay  &  Jaime

applied for their jobs and the Commissioners sought public office

which all of them are paid for and when acting in that capacity they
are all public servants and represent all of them.

Mr. Green stated that former Mayor Rainey spoke about the brave
men and women who gave up their lives in the defense of freedom,
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and they all live in a Democratic society and exercise their rights to
that freedom,   and Commissioner Rainey stated at the last

Commission meeting,  " they all know who these groups are...
they' re well organized and they can appoint one spokes person to
speak for them."  He stated this language to him is provocative and

decisive, divisive language, and thought this was about sense of

community not about them vs. us... how would any Commissioner
feel if one person not of their choosing was given the power to elect
the next Supreme Court Justice, and that he heard a statement...

there was too much repetition during the public comment section...
well isn' t part of learning repetition, isn' t it a process and exchange
at the end hopefully all of them understand and have learned more.

He stated that Mayor Montgomery is right, she shouldn' t have to
decide who' s letter to read or not, and that the Commission is the

check and balances for the City Manager, and they the citizens of T
or C are theirs.    Do not make the process of government

unapproachable, do not destroy the delicate and vital balance... the

public needs must be heard... for in the end they will all be better
off... I hour Jay, and he would appreciate if he would listen rather
than read when he speaks... 1 hour or more to ensure the survival

of the Democratic process...  it' s a small price to pay,  what a
bargain.    He asks them all to invest that time in their own

community let freedom ring.

Ms. Kathleen Smith came before the Commission and read a letter

that she submitted to Mayor Montgomery,  Commissioners, City
Manager Aguilera, City Attorney Jay Rubin, T or C Community,
and Editors of both newspapers.   She stated the letter did get in

both papers,  and went on to read the letter.    (Complete copy
attached hereto and made a part hereof.)

Ms. Amanda Metra came before the Commission and indicated she

was concerned about the S. O.  B.  Ordinance.    She stated her

neighbor came down with dysentery from the city water, and that a
T or C doctor said that every rainy season many people come down
with dysentery.  The meth menace... meth is being dealt openly in
parks, and she has given license plate numbers, called the police

and no one shows up, and it goes on, and they' re worrying about an
ordinance about signs and maybe pornography, and heard rumors
that part of the S. O.B. Ordinance is because a strip club was going
to come to downtown T or C, and she does not believe that to be
true but she has heard some peoples fear that maybe some people in

the Christian community have heard that, and she thinks there are
bigger problems than a sign and a S. O.B. Ordinance.   She stated

dysentery in the water isn' t good and they can talk to Dr. Ortiz at
the hospital... it is a fact.

CONSENT Mayor Montgomery stated they have three items under the Consent
CALENDAR:  Calendar  —  Minutes of the Regular Meeting of the City

Commission— September 26, 2006, Accounts Payable— September

2006, and a Request for reimbursement — Sept. LDWI Grant/ 0
Quarter Distribution.

Commissioner Renfro moved approval of the Consent Calendar."

Seconded by Commissioner Torres.
Motion carried unanimously.

BOARD Mayor Montgomery stated the following are draft minutes from
COMMITTEE various boards provided to the Commission and are for information
REPORTS:      only and are non-action items.

6



c.

September 28, 2006
J n

Mayor Montgomery
City Commissioners
City Manager Aguilera
City Attorney Rubin
The T or C Community
Editors: The Herald, Sierra County Sentinel

At Tuesday' s City Commission meeting I became exasperated with a proposal made by
our city attorney.  I would like to publicly apologize as I publicly called him a name at
that time.  It was wrong of me. Now that I have cooled off I would like to address Mr.
Rubin' s proposal to discontinue the public comment section of city commission meetings
and replace it with a mandate that the public write letters to the commission with their
concerns and that the Mayor choose whose letters to read at subsequent meetings.

Municipal government is the closest relationship that the public has to its public servants.
Instituting a level of bureaucracy through insisting on letter writing drives a wedge
between the people and their representatives.  Ifwe lose our current ability to
communicate directly and in an open forum trust will erode, frustration levels will rise
and the little war that has begun brewing in T or C will break out.

Perhaps Attorney Rubin recalls one of our native Philadelphia' s darkest times. There was
a group called " Move" who public officials and neighbors alike found challenging. The
neighbors worked hard to live in harmony with each other and had kept the peace through
use of a negotiator and consultation from a Quaker organization. But the public officials

had no time to spend working with these folks on their concerns.  So they broke up the
negotiations and dropped C4 on the home of the " radical" group.  Lives were lost, a city
block burned down and Philadelphia became a laughing stock with very deep wounds.

We can' t let fear of conflict keep us from growing together in a healthy way. I say we
keep the public comment section, keep the 3- minute limit, and show the front door to
anyone who calls anyone else a name!

With a plea for peace,

Kathleen Smith

V6   -     ;( 



Planning& Zoning Commission— Special Use Permit— 219 Bdwy.

Mr. Chris Nobes, Building Inspector came before the Commission
and stated this request is from an out of state couple, and that they
intend to purchase a commercial building locally.   He stated the

building is on Broadway where the old bus terminal was, and that it
is basically two addresses and two store fronts and that one side is
vacant, and one side is a loan company.

He stated their intentions would be if they purchase this building
would be to use one side as a gallery and to construct a

2nd

story

apartment as their residence, and the construction involves building
code issues.

Mr. Nobes stated it was the zoning that the Planning & Zoning
Commission recommended approval for at their meeting.

Commissioner Rainey stated in the ordinance it calls for if a
variance is given for a resident at a business as long as the business
is there and then they close the business but continue living there,
and according to our ordinance they cannot continue to live there in
a commercial zone without a business, so by building this would be
making that a residential area.

Mr. Nobes stated he hears what Commissioner Rainey is saying...
and believes... they' ve heard that on a case by case basis, I think on
Main Street... and when these applications first started coming in
that was a condition that was placed on that approval for those
particular items.  He stated he is not aware of a provision that is in
our zoning code right now to that affect... it was on a case by case
basis maybe if the Commission wishes to do something like that at
this time that is certainly their right.

Commissioner Rainey stated the biggest concern was at that time is
that pretty soon all the commercial businesses downtown would be
residential, and that is the reason... if I remember right there was a

change to the ordinance that did change it that it could be used only
for a business... and that was probably 5 years ago.

City Manager Aguilera stated what he believes that Mr. Nobes is
saying is that the existing zoning ordinance does not allow
residential in a commercial zone unless a variance is approved, and
what has been done in the past is that the variance has been
approved with a condition,  and the condition being that this
variance is only in affect while the business is operating, and once
the business ceases to operate then the variance is no longer valid
and the people would have to move out.   He stated that is a

condition that this Commission can add tonight.

Mayor Montgomery stated that was going to be a comment that she
was going to make, and that in the past they have approved these
variance requests with the condition from the Planning & Zoning
Committee or from your office that as long that it continues to
operate as a business they are allowed to use a portion of that
building as their residence and once it is vacated that variance
ceases to exist.

City Attorney Rubin stated one point of clarification they are using
the word variance, and I think they mean Special Use, as a variance
is something different.

Mayor Montgomery asked if they had a time frame for the remodel
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or... I see the bottom existing floor plan and I assume...

Mr. Nobes, no the footprint of the building covers almost the entire
parcel... you see in your packet the power of attorney, I believe
have not yet closed on the building...  and they are seeing that

where they take a limited power of attorney for this purpose only.

Commissioner Torres moved approval the Special Use

Application at 219 Broadway as submitted by Angela Tese &
Michael Milne."

Seconded by Commissioner Rainey.

Commissioner Stagner stated he would second the motion with the

provision that they add to the Special Use Application is limited to
the commercial business being in existence."

Motion carried unanimously.

Consider Publication of Proposed Sign Ordinance—

City Manager Aguilera stated this is an item that has gone before
the Planning & Zoning Commission for several months.  He stated

the Commission was requested that they hold workshops which
they have, and indicated that they have held 3 different workshops
where they heard from the public and held two workshops, and held
an additional meeting and more time was requested from the public
in which the Commission granted, and now the recommendation is
before the Commission for their approval as it was submitted
subject to one additional change.

He indicated that the ordinance as it was submitted had 37 changes
from its original version, and there is a memo in their packet to that
affect, and the recommendation at this point is for the Ordinance to
be published which will set the Public Hearing process,  and in
approximately 30 days from today they will have the public hearing
which the public will be invited to speak on the ordinance.

Commissioner Rainey stated he would recommend that they table
this until their next meeting, and that there is a lot of material and
they' ve only had 3 days to review,  and believes an ordinance

should be thoroughly understood by the Commission."

Commissioner Renfro agrees with Commissioner Rainey.

Seconded by Commissioner Renfro.
Motion carried unanimously.

Variance Application— 802 Poplar— Tracy Ball

Mr. Chris Nobes came before the Commission and explained that

he visited this location at 802 Poplar on two different occasions and

that the family recently moved into this house and that they had
questions about use of this property, driveways, access and such as
that.  He stated on two different occasions he visited with them and
explained the required setbacks, and that it is an R-2 zoning district
and a double frontage lot on a corner.

He indicted there is some room from the edge of their house
towards

8th

Street to the South and it seemed logical to them to put

a carport there, and he explained to them that it would not fit the
zoning code.
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Mr. Nobes stated they came in at a later date with a hand drawn site
plan and questioned a permit for a carport and a hand drawn site

plan showed the carport at the rear of the building, so he issued the
building permit, but subsequently during his field inspections he
saw that a carport had been installed on the SE of the house in
violation of the zoning code and he wrote them a violation letter.

He stated they still felt that was a good place for a carport and they
asked what they could do about it, and he explained to them that
there was a variance procedure, so they applied for the variance and
went around and talked to their neighbors and obtained the required
approvals, and went before the Planning & Zoning Commission at
their October P meeting, and at that time the facts were explained,

and staff recommended denial of the variance simply because a
variance is meant to address the conditions on the property, such as
terrain, narrowness of the lot, peculiarities to the parcel, and that it

is not what the owner wants to do that doesn' t justify a variance,
it' s that there is a problem with the property or the parcel itself, and
in their eyes there was no such problem with this parcel.

Mayor Montgomery so the building permit was issued on February
17'

h,  

and it was subsequently installed after that in a different
location.

Mr. Nobes, correct, yes ma' am.

Mayor Montgomery, okay, then they applied for the variance on
August

15t'

to the Planning& Zoning Commission, that' s correct?

Mr. Nobes, that' s correct, yes ma' am.

Mayor Montgomery and the provisions of the variance in Section
11- 5- 5, and that the Planning & Zoning Commission felt it didn' t
meet those requirements to issue the variance?

Mr. Nobes, that is correct.

Mayor Montgomery therefore that' s why it was denied.

Mr. Nobes the criteria to grant a variance were not met.

Mayor Montgomery, okay.

Commissioner Rainey when they came back with new proposal on
where to place, it what was the Planning & Zoning Boards thoughts
at that time, and his question other than it was in non-compliance
with what they wanted and what the City required.

Mr.  Nobes stated the Planning & Zoning Commission made a
motion and passed that they deny the variance request.

Commissioner Torres stated he went by today and looked at it and
indicted that it is not a building, and that it is a shade for two cars,
and that he did not see anything wrong with it and that it was on
skids and can be moved, and that it is not hurting anything and
doesn' t look bad.  He stated maybe they need to re-apply to comply
with the ordinance, and he does not see why they should have to
move it.

Mayor Montgomery except if she could reiterate what he just said
and that they didn' t meet the requirements for issuing a variance to
begin with because...  just because I want it someplace doesn' t
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mean that I am entitled to a variance is that her understanding.

Mr. Nobes, that' s correct.

Commissioner Torres, there are other worse places in town than
that... it' s clean and it looks nice.

Commissioner Renfro it doesn' t look bad...  she drove by and
looked.

Commissioner Torres if it would have been a building...  and

endangering people that' s going up and down that street, but its
nice and clean... and I don' t know how we' d, maybe get them to

re-apply... to comply with the ordinance.

Mayor Montgomery, I don' t think re- application is going to do it...
it' s not going to matter... because they don' t meet the requirements
for the variance so making another application to the Commission
it' s not going to do any good...  I think the issue is, is that the

Planning   &   Zoning has made a recommendation to this

Commission and that is their decision tonight.

Commissioner Torres, those are just recommendations.

Mayor Montgomery, that' s correct, that' s exactly what they are,
and it is their decision to either accept those recommendations or to
approve the variance...  so I think that is what is before them

tonight.

City Attorney Rubin, that' s right.

Commissioner Rainey, I don' t... I certainly don' t mind making a
decision on this one way or the other, but I don' t want to make a
decision in favor of something that was wrong to start with.   He

stated the ordinance is pretty clear, and the original request was
denied, and the one for the rear of the house was approved, but they
put it where they wanted it in the first place.

Commissioner Torres, but if they move it to the back...  it looks

better where it' s at that if it was set back.

Commissioner Renfro asked if that was what they were going to

put in originally, or was this a substitute for the carport...

Mr. Nobes, it' s the same product... it' s the location and the hand

drawn site plan did show it at the rear of the house, and that is why

they did approve it at that point.

Commissioner Renfro, and that' s why, and I have... it doesn' t look

bad where it is at now, but that' s what troubles her is if they knew
that it was not permissible for it to be put there and they got a
permit for something and still carried on with something

different... is what worries her about that...  and then if they do
approve it...  then I' m afraid that there are opening a can of

worms... and have people building stuff where they wanted to and
coming back to them after the fact.

Commissioner Rainey moved to deny the request."

Motion dies due to a lack of a second.

Commissioner Torres moved that they be allowed to keep the
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building where it is."

City Attorney Rubin,   so they are making a motion from

Commissioner Torres to allow the variance, okay to make it clear
on the terminology.

Motion dies due to lack of a second.

City Attorney Rubin stated they left this out there hanging...  do

they make a motion to table and come back for more discussion at
the next meeting... I want to legally see where they stand, so they
didn' t resolve the issue.

Without taking some action one way or another Mayor

Montgomery stated she would entertain a motion if they want to
put it back on the agenda, or send it back to Planning & Zoning...
which would be the appropriate place to have them either write a

letter of clarification to the Commission, or explain something in
more detail that would satisfy the Commission to make a motion.

Commissioner Rainey, if it dies because of a lack of second then it
actually is the same as if it was denied.

Mayor Montgomery, I would intend to agree.

City Attorney Rubin, that' s probably true I would need to check
that, in another words if they take no action at the City Commission
level does the Planning & Zoning recommendation apply... that is
what he is troubled by because again that is only a

recommendation... as they are actually suppose to make the final
decision, so that is why he is so concerned because he thinks if they
let it die without taking some action one way or another he thinks it
leaves it unresolved.

Commissioner Renfro,  I would think so being that it is just a
recommendation.

City Attorney Rubin, I think you have to take some action... you

know I don' t know, and again if they want to send it back to the P
Z Board for more clarification that is up to you... but I think they

need to make a decision.

Commissioner Rainey in that case they table this and send it back
to the P & Z and then bring it back to the Commission for approval
or denial."

Seconded by Commissioner Renfro.
Commissioners Renfro, Rainey voted Aye.
Commissioner Torres opposed.

Commissioner Stagner abstained as the applicant is

employed by the Bank.

Mayor Montgomery stated she would make the tie breaking vote,
and approve it to go back to the P & Z and table it until the next

meeting.

City Attorney Rubin stated he thinks by doing this they are asking
the Planning  &  Zoning Board to give them more than one
paragraph or one sentence recommendation they want them to give
them specific findings as to what they found so they have
something more to go on.
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PUBLIC City Manager Aguilera this is Ordinance has been through several
HEARINGS:   review processes,  and that there have been letters written from

those that oppose the ordinance and those who oppose it and have
made suggestions to changing the ordinance.  He stated it has gone

through a series of public comments, and indicated there have been
several changes that have been made to the ordinance up to the

ordinance being published.

He stated once it was published that is the ordinance that was

available to the public,  and during that publication period there
were two letters submitted to staff, one from the ACLU and one
from Mr.  Barber who represents several other people from the
downtown business area.

City Manager Aguilera stated of those comments and in a
discussion with our City Attorney they decided to propose some
changes to the ordinance that they thought made sense, and in one
case it was a substantive addition that they talked about at a hearing
a month ago in which the ordinance was set, but because of a
miscommunication between Jay and him,  he did not put that

paragraph in,  but it was discussed in public,  and they were

reminded by the ACLU.

He went on to go through the changes, on page 3 of the Ordinance,
under item a — Purpose, they will see the phrase Book Stores
underlined, and indicated that is an addition, and that members of

the public seemed interested in adding to the Purpose of that
paragraph, and explained that it does not add or detract from the
ordinance since the term, other non-sexually related businesses in
the community was already in there.

On page 4, under Sexually Oriented Motel, and that it was not a
comment that was received, but as he and Jay read that definition
they realized that these things individually could designate a
hotel/motel as a sexually oriented motel, and the wording that is
being stricken offers a sleeping room for rent for a period of time
less that ten ( 10) hours, and that is being stricken because if it
stands by itself, and hotel that offers a room for rent less than 10
hours would be considered sexually oriented and obviously that' s
not a rationale.  Under c) allows a tenant or occupant to sub rent a

sleeping room for a time period less than 10 hours, same argument,
so just the basic definition of what a sexually oriented motel
remains.

City Manager Aguilera stated the next item that was amended was
the obscenity definition, and this is the one Jay and he indicated
they had a miscommunication, and this wording under obscenity
was the wording that was discussed to be published.  He stated they
changed the first paragraph...  Obscenity:  whether the average

person applying contemporary community standards would find
that the work taken as a whole appeals to the prurient interest.

He stated that was added and what has been deleted is the
paragraph that was used in the Federal Supreme Court Case, and
that paragraph is the one used in the State Supreme Court Case, and

they talked about using the State Supreme Court Case definition.

On page 6 they added the paragraph that is in the New Mexico
Supreme Court decision to read... Whether the average person or

community would be tolerant of material means not what the
average person would personally find acceptable, but whether the
community would find their availability to be insufferably
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intolerant.   He stated it further defines how the community is to
find a piece of material or an act to be obscene.

City Manager Aguilera stated that is the last of the changes that are
proposed to this ordinance.  He stated him and the City Attorney
discussed whether or not the requirement that the ordinance be re-
published applies in this case, and will have him give them his
rationale.

City Attorney Rubin stated maybe they will hear the public
comments and hear from the Commission, and that the advice he
has given to the Commission in the past is always been as follows

is that they go to publication and come back for the final hearing
and the final decision for final adoption... he indicated if the

changes they are making are minor changes and / or the changes are
less restrictive then what they went to publication on then he thinks
it is appropriate that they can have a final vote tonight for example.

He stated again it is a judgment call as to whether any particular
changes represents a minor change or a major change, and in his

judgment he thinks the changes that the City Manager has gone
through are minor changes, and does not really change the intent of
the ordinance or what they went to publication with, and thinks one
of the things they talked about revising the definition of the word
obscenity, and again they made that less restrictive than what they
originally talked about,  and mentioned the addition of the word

toleration or the tolerant definition at the last hearing, and will hear
what the public has to say as he does not want to prejudge this
until they hear what everybody has to say and the Commission
deliberates.

City Manager Aguilera stated they heard earlier that this particular
version was not available to the public but has been available to the

public from the day the ordinance was published by the City
Clerk' s Office, so anyone could have come in the office and picked

up a copy of this particular version that is being presented tonight.

Mayor Montgomery stated she knows there are individuals that
want to speak for the ordinance and individuals who want to speak
against the ordinance.  She stated normally she calls for those that
are for and those that are against, and realizes they have both in the
audience so what she would like to do and there are many here
tonight, and that they are interested in hearing from all of them.

She indicated there is not time limit, but she would ask they use
good judgment when they come to address the Commission so that
everybody has a chance to address them she will and what she will
do is call on someone for and then against until they get through
everyone who would like to speak so that everybody gets an equal
shot of addressing the Commission.

At this time there were a total of 25 individuals who spoke to

express their concerns related to the Sexually Oriented Business
Ordinance.     There were 12 individuals who spoke for the

ordinance, 9 who spoke against the ordinance, and 4 who were not
for or against the ordinance.

City Attorney Rubin suggested a 5- 10 minute recess as he wants to
discuss the point of procedure, and if Mr. Bach could stick around
to participate with the City Manager and the Mayor.

Mayor Montgomery stated before she opens it back up to the Public
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Hearing portion she thinks most of them in the audience that they
are hearing repetitive information and have heard a lot of the issues
surrounding how the ordinance is written, what is in the ordinance,
certain sections of the ordinance that are of concern to individuals,
and what she would ask if there are individuals that have additional
information that they would like to provide to the Commission that
they come forward at this time, and thinks once they get in the
business session and discuss this they would be able to come to
some kind of agreement this evening.

The Public Hearing was concluded at 8: 30 P.M.

FINAL City Manager Aguilera stated they discussed a lot about the content
ADOPTION       —   of the ordinance, and will address some of the issues that were
ORD. # 562:     brought up tonight.

The first issue is the changes in the ordinance that he talked about
earlier, and indicated the proposed changes that the Commission
has before them are proposed changes, and that they are not the
published ordinance.

He stated there seems to be a misunderstanding that those proposed
changes did not get published, and that they did not get published
because they were proposed changes, and they have an opinion
from the City Attorney that those particularly proposed changes are
not a major amendment to the Ordinance and therefore the

Ordinance could be approved as proposed, and that there are also

proposed changes from the audience, and they did not have prior
knowledge of those, or some of those people did not have prior
knowledge of those proposed changes were.

City Manager Aguilera stated the other issue that was brought up
was the appeals process.  He stated normally under any government

action the City Manager and his staff which how this ordinance was
worded, but is very specific about how it happens, but in any City-
Manager form of government the City Manager is in charge of
imposing its ordinances.

He stated if there is a law in the books it' s the City Manager who
decides who gets the electric bill, or the gas bill, or the dog license
and so forth, and then there is an appeal process, and normally the
appeal process is to the City Commission,  and that is why the
ordinance is written that way.

City Manger Aguilera stated there has been some discussion in the
audience about the City Commission not being the appeal body...
that' s their job, just like it is the City Manager' s job to impose the
ordinance, it' s the job of the City Commission to make the final
decisions,  and then the next appeal after them is to the Court
system and that is the way the system works.

He stated there is the ability of the Commission to possibly change
that process and insert the Planning& Zoning Commission into the
process, it still means that the City Commission will remain as the
final body,  but it could go before the Planning  &  Zoning
Commission because this is a zoning issue, so if the Commission
decides to put that into the process they could and it would be
proper, and it still works the way most ordinances are appealed...
and of course the City Manager still... the fact though is the person

that makes the ruling as to whether an ordinance gets enforced or
not and whoever does not like his decision then it will go to the

Planning &  Zoning Commission and if they do not like their
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decision it will go to the City Commission.

City Manager Aguilera stated the next item has to do with the sign
at the building which was removed, and the new proposal is that the
sign be located in the area where the pornographic material was
held, and indicated it really relates... you hear the people with art

galleries saying they don' t want to put the sign up, but that is not
who this ordinance relates to.  He stated this ordinance talks about

pornography and it talks about obscenity.

He stated what they are talking about is the video shop that had a
room on the side and had some explicit tapes in there,  and

explained that is what that sign issue relates to, and on the other
hand it does not make or break the ordinance to have it in front of
that area or not, and that would be up to the discretion of the
Commission.

City Manager Aguilera stated what has happened tonight is there
has been misinformation about zoning discussed and he needs to
address that.  He indicated that currently the ordinance as it stands
today allows adult businesses in C- 1 zones,  which is most of
Broadway most of Date, and most of East Third Street, and stated
they do not want pornography places on those streets.

He stated the Federal Constitution however does not allow them to
completely zone out adult businesses as opposed to what the
gentleman said about completely keeping them out,  and thinks

everybody else understands that, so the choice is what zone do they
choose do they choose a residential zone, obviously not, do they
choose the commercial zones and that is the place that they are
allowed now and they do not want them there, or do they choose
the industrial zone as that is the only other zone there is, but those
are not great locations.

City Manager Aguilera stated there is an industrial zone on
Broadway near the Village of Williamsburg,  and he wants to

correct that as there was a statement made that they are pushing
pornography to Williamsburg, and explained that particular zone
because of the district requirements from parks, public places, and
from the Western University would not allow a porno shop or an
adult business to be located there, so Williamsburg can be safe in
thinking that it is not going to go in that area because of the
distance requirements,  and indicated there is only one other
location left and that is near the river behind the Veteran' s Hospital,
and not next to or near Apple Tree, so again there have been some
misstatements made about Apple Tree.

He stated the ideal is to zone it into another location further away
but they do not have a zone, and he expects what will happen is
they will approve the ordinance as it is written with the M- 1 zoning
either tonight or another time,  and when they go through the
process of zoning the property at the Airport they will probably
amend the ordinance and change the zone, but indicated that is in
the future as they do not have another zone at this time.

City Manager Aguilera stated he thinks there is a sense of urgency
at least on his part to get an ordinance approved very soon, and
zoning the property at the Airport is a 6 months process.  He stated

when he worked for Sunland Park with a population of 16, 000 they
have 2 adult businesses in town that went in because they did not
have a strong enough ordinance.
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He stated the other issue that was brought up was faulty wording in
the ordinance, however they had the ACLU Attorneys here, and
talked with them in the past,  and they did not say that this
ordinance is unconstitutional, and indicated that they made some

suggestions that they took into consideration and have made the
proposed changes.

City Manager Aguilera stated they have an ordinance that ACLU
apparently can live with because they did not tell them do not
approve this or they will be sued, and did not tell them that it does
not meet constitutional muster,  even on the sign issue they

indicated that they would not advise them to put the signs up, but
they did not make a flat statement that it was unconstitutional to
require the signs.  He stated the last comment he would make is that
this Commission has some thinking to do or what other changes the
may want to enact, but in the end they have three choices, and one
would be to simply deny adoption of the ordinance, or adopt the
ordinance tonight as it was published or proposed to be amended in
the current copy that they have before them in which the City
Attorney indicated that they are not major changes, and if there are
other changes that they deem are important enough to require
another publishing of the ordinance then the action would be
double and they would approve the ordinance tonight as amended
or as originally stated and approve the publication of the ordinance
with the new changes that they propose and in 30 days they will be
here doing it again, but only considering those minor changes or
other changes that they propose, and that the reason he offers that
as a possible solution is because that would get an ordinance on the

books immediately, and then they can afford to wait another 30
days for the next publication of the ordinance, and can' t say for
certain that there is a need to adopt an ordinance immediately but
would hate for something to happen within the next 30 days of a
filing of an application at which point that filing would be deemed
grandfathered in, as once they file an application then that' s the
point where they are vested into that old process and whether or not
it is approved is a different story.

Mayor Montgomery stated what she would like to do now is not
deviate from protocol but she would like to open it up for
discussion with the City Manager by the Commission on things
they have heard tonight and discuss some possibilities for the way
they want to proceed and then make a decision.

Commissioner Renfro stated the first question she has is that she
heard that several people in the audience indicated that they
requested a copy of the ordinance and it was not available, and she
would like to know why because she thinks... she is a very strong
believer in open government and thinks all the Commissioners feel
the same and would ask the City Clerk... is this the City Clerk' s
Office where... whoever asked for copies of the ordinance.

Ms. Margo Donaldson replied that they did go this afternoon and
requested, and the City Clerk stated the only version that they had
of the ordinance is the old ordinance... and that they were not even

aware that there was a new version, and that they packets were put
together a couple of days ago and didn' t know what was in it, and
that there is no way that they could review it.

Mayor Montgomery stated she understands that and she thinks that
the City Manager explained that, and that what has come before the
Commission tonight are only recommendations to the original
ordinance that was published...  not anything else, so what was
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published... that' s where they are starting from tonight... there are

recommendations that came... if they didn' t have those

recommendations they would be looking at the other ordinance and
approving that ordinance as written which is what they would do as
a motion.

Commissioner Renfro yet they are looking at it for final adoption.

Mayor Montgomery with recommendations from staff.

Commissioner Renfro and uh...  Jay I thought it was general
practice that anytime an ordinance was amended that it had to be
republished.

City Attorney Rubin as he stated it depends whether they deem the
changes to be a minor variety or a major variety, if they deem the
changes to really materially affect what is being legislated then they
should go back to publication.

Commissioner Renfro I would think... to her minor would be if it is
just a change in terminology maybe a slight... but I think if you' re

changing any context of the ordinance wouldn' t that be...

City Attorney Rubin stated that is their judgment call,  and he

thought really the changes that Jaime mentioned that he announced

at the meeting tonight were really pretty minor quite truthfully...
that was his judgment... now however... with that being said and
talking about the notice requirement the sign requirement,  the
appeal process... clearly always the safer way the cleaner way is
going back to publication if they wanted to do it that way.   The
question I' m asked however if they didn' t do that... if they wanted
to adopt what was published with the minor changes that the City
Manager mentioned previous he would think it would be defensive
in Court.

Commissioner Renfro, Mary do you know... did your help in the
office know that there were copies of the ordinance...

Clerk Penner, I assumed they did, I did not get asked for a copy of
the ordinance, so I do not know what was asked for or what they
were told.

Mayor Montgomery okay let me make this clear, what is being
presented tonight are recommendations and that is what was given
to the Commission...  that' s where they need to make a decision
tonight based on the recommendations that staff has made based on

the information from the public hearing on how or if they want to
reword the original publication of the ordinance... they have not
adopted the ordinance for final approval and have not made any
changes to that... so I think they need to be careful what they are
talking about here and understands what everybody is talking
about... about not seeing the final recommendations from staff...
we need to...

Commissioner Renfro but this is what would be important to the
people.

Mayor Montgomery I understand what you are saying but it is also
the information that he presents here at the public hearing with the
information before they make a final decision,   and her

recommendation will be that they look at all the things they want to
do and go back to publication... and everybody will see what is
final or not.
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Commissioner Renfro that' s where I' m at because when we' re

talking something totally different here then what I had been used
to.

Mayor Montgomery but' s its not... well.

Commissioner Torres well I agree if we' re gonna change it I think

they need to go back out to publication.

Commissioner Renfro exactly... and.

Mayor Montgomery okay so... okay so we' re in agreement with
that... but we' re open to discussion right now we haven' t made any
decisions so let' s just keep the discussion open and decide what
we' re going to do... so.

City Attorney Rubin I have given this advice before and I have
absolutely no problem with going back to publication if that' s what
they feel they want to do and probably is the safest way to go... I' m

just commenting that I' ve given them this advice before and based
on other case laws that if you' re making minor changes which are
less restrictive to what you went to publication then it would be
defensible in court... and I just want to make sure they understood
that.

Mayor Montgomery right and that' s my point also.

City Attorney Rubin stated I have no problem if they want to
discuss the changes and go back to publication.

Commissioner Rainey stated he has been on the Commission for
almost 7 years, and indicted he has never seen a perfect ordinance.

He stated their duties and responsibilities is to ensure that each and

every individual in the City of T or C is protected and given the
same right to discuss items with the Commission, and stated this
ordinance as its written is a good ordinance and he is a firm
believer that this ordinance should be passed tonight as presented.

He stated if they do not have an ordinance they are leaving it open
to anything that happens, and indicated if they have an ordinance
on the books and it' s not exactly perfect you could always amend
that ordinance, and that they need something on the books as soon
as possible that would protect the City and the individuals.

Commissioner Stagner stated he has listened to both sides and has

gone through the ordinance line by line, item by item, and indicated
that the wording in the ordinance is fine with him with a couple of
exceptions.   He stated he agrees with Commissioner Renfro and

that both sides need to look at this ordinance in its entirety before
they pass it, and he would like to see the sign part of that out and
imposing some things they don' t want to impose, and would expect
that if on a voluntary basis they can do that, and would like to see
them as the City Manager recommended or talked about an appeals
process through the Planning & Zoning so that leaves a little more
public autonomy rather than the elected officials and the staff, so
that' s two more changes along with the 4 or 5 that they already
recommended by staff, and would like to see them re-publish with
those proposed changes and the ones that were recommended by

staff and bring in back in 2 weeks or a month from now whatever
the legal requirement is for them to look at and the public can look
at it and then they can get on with business.
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Commissioner Renfro stated what she would like to suggest and
does not know if the Commissioners want to go along with it, or
this could be an administrative matter or whatever but... and knows

the ordinance approvals or whatever are published in the legal
section.  She stated there are a lot of people that don' t look at the
legal section...  and I think and I don' t know if the newspapers
would do it as a public service to the community if not it might cost
the City a little bit, but thinks it will be worthwhile if when the
ordinances are ready to be published if they could have an add in
the paper somewhere in a conspicuous place with a border that
would draw attention saying that the ordinance is prepared and
available at the City Clerk' s Office for review by the public she
thinks that will probably help if the Commissioners would think
that would be...

Commissioner Torres stated he agrees with the rest of the
Commissioners, and that they do need an ordinance but they need
to be careful and protect both sides,  and respects what the art
people have done and have cleaned up downtown.

Mayor Montgomery stated that on page 6 there is a typographical
error, permises should be premises, on page 9, she agrees that they
should take out the sign for the entrance which would be ( b).

Commissioner Rainey you indicated a sign at the entrance, and that
is not required.

Mayor Montgomery at the entrance of the area stating sexually... it
says.

Commissioner Rainey but it doesn' t mean the front door.

Mayor Montgomery no I understand that... on ( b) I just didn' t say
the whole paragraph, and went on to read that paragraph... and she

proposes striking that whole thing.

She indicated the next item that she would question and open it up
to the Commission, and heard of an issue in the audience about it...
in the interpretation paragraph in reference to the filing fee, and she
does not think there should be a filing fee.

Neither does Commissioner Renfro, and Commissioner Rainey also
agreed with that.

Mayor Montgomery indicated to insert the appeal process going to
the Planning & Zoning Commission, and will eventually come back
to the City Commission if necessary, and the last thing that she
would say based on the information that they received from the
ACLU and some of the workshop information that staff has put
together and the recommendations that staff has put forward adding
the areas that City Manager Aguilera talked about at the very
beginning before the start of the public hearing.

She stated with changes being made there has been discussion and
recommendation by the Commission to make those changes and go
out to publication so the public can take a look at the final product,
and explained what that means that it will go out for publication if

that is what the Commission desires, and will be published for the

15 days and go through the process again to see if there is any other
tweaking that needs to be done to the ordinance.

Commissioner Renfro moved approval of the S. O.B. Ordinance
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with the changes that they discussed and going back to publication
for the required process, and would like for the City Clerk to give
notice as soon as the amended ordinance is ready for review."

Seconded by Commissioner Torres.
Commissioners Renfro, Stagner, Torres— Voted Aye.

Commissioner Rainey— Opposed.

Motion carried.

City Attorney Rubin stated he would agree with the additional
changes that they articulated that would merit going back to
publication.

APPT.    —   CITY City Manager Aguilera stated they have a letter from Sierra Vista
REP.    TO SVH Hospital indicating that Mr. Ted Pape' s term has expired for the
GOVERNING Governing Board.  He stated he was appointed by the City of T or
BRD.:     C to the Governing Board as is currently the chair of the board, and

the recommendation is to reappoint Mr. Ted Pape.

Commissioner Renfro moved that Mr. Ted Pape be reappointed to

the Sierra Vista Governing Board."

Seconded by Commissioner Torres.
Motion carried unanimously.

RESOLUTION   #   Chief Mike Tooley came before the Commission and explained that
12- 06/07 — LOAN this is for a loan that was requested through the NMFA for the
AGREEMENT purchase of a new fire truck for the T or C Fire Department.
NMFA   &   CITY

OF T OR C:     City Manager Aguilera stated that the loan has been processed and
is for approval by the City Commission.  He stated it will be paid

for by funds received by the fire department.

Chief Tooley stated the money is taking out of their allotment prior
to them receiving it each year.

Commissioner Stagner stated he has one question, and is assuming
is there interest on this.

Chief Tooley stated the way he understands the first $ 75, 000 is

interest free and the balance is either 1. 5 or 1. 7 percent.  He stated

the way they are going to purchase the truck is piggy back on a
contract through a dealer like a GSA contract.

Commissioner Renfro moved adoption ofResolution# 12- 06/ 07."

Seconded by Commissioner Stagner.
Motion carried unanimously.

PROPOSED City Manager Aguilera stated this is a follow-up on the report he
ORDINANCE—       submitted a couple of weeks ago.  He indicted they had an engineer
DEVELOPMENT do a study in which they recommended that impact fees of$ 1, 500
IMPACT FEES:       and the Commission recommended $ 3, 000 per residential lot be

enacted for any future development.

He stated the Commission indicated that they were interested in
these regulations and that the next step would be to adopt an
ordinance which puts those fees into effect,  and stated this

ordinance is almost verbatim of what the State law says and he
included a copy of the State law, and copied from the City of Las
Cruces Ordinance which they approved with the deletion from their
ordinance of some language having to do with fees before the
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adoption of this ordinance.

City Manager Aguilera stated the bottom line is this ordinance will
allow the City to set fees in the future, and it will require that they
create a board to review these fees.  He indicated the board has to
be made up of at least 40% from the development community, and
that would be the next step is to create the board, and take all the
information about the proposed fees to that board for a

recommendation to the City Commission.

He stated at this point is staff publishing the ordinance for a public
hearing and that they are using the enabling language from the
State Statutes.

Commissioner Renfro moved approval for publication the

Proposed Ordinance — Amending Chapter 4 " Building & Building
Regulations" by adding Article IV Entitled — "Development Impact
Fee."

Seconded by Commissioner Torres/ Stagner.
Motion carried unanimously.

OLD BUSINESS:     None.

REPORTS:      CITY MANAGER—

City Manager Aguilera stated there was an audit performed by the
State Department of Taxation & Revenue, and explained that they
have different definitions of what maintenance repairs are.   He

stated they have been following the DFA definition which is if they
buy materials that are meant to be used as maintenance they do not
pay tax on that, if they buy materials that are meant to be used for
new construction then they have to pay tax.

He explained if they build a new street they have to pay tax on
those materials, but if they are repairing pot holes they don' t pay
tax on those materials.  The Dept. of Tax& Revenue however has a

different interpretation, and they have had this interpretation since
2003 but did not tell anyone, and the new interpretation is that
pretty much everything is taxable, and even if they buy paint to
paint a building they call that new construction, if they change a
light bulb they say no that is okay you don' t have to pay tax on the
light bulb.

City Manager Aguilera stated they did an audit and went back to
the year 2000 and found a list of taxable items by their definition
and is somewhere around $ 978,000 worth of taxable transactions
which translates to $ 48,000 debt on our part.  He stated that they
could appeal it, and that the City of Las Cruces appealed and they
shot them down and explained that it is like dealing with the IRS.

He stated there is a process that is going to be occurring and the
process is there is going to be a negotiation that will take place and
they will see how that goes, and that they will be contacting other
cities, and that the City of Rio Rancho appealed and got a better
deal through the appeal process, and stated there liability so far is
48,000 close to $ 49,000, and it will probably be less than that

once they negotiate and if it is not they will come back to the
Commission for a recommendation for an appeal.

City Manager Aguilera stated the new City banners that are around
town were part of a program that was put on by a Company CGI
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and no expense to the City.  He stated part of that deal is they are

going to give them 4 minutes of video that they can use on their
website, and they will put it on their website, and they will also put
it on the NMM VII, website.

He explained the videos have to do with the town and what is
important to them,  and they selected conferences at the Civic
Center and there is a welcoming video by the Mayor,  and a

downtown video with other tourist attractions.

City Manager Aguilera stated the gentleman spent 2 days filming,
and especially would like to thank Ms. LaRena Miller from the
museum as she spent a lot of time gathering old photographs of the
town, and Mr. Steve Green who took the gentleman for a tour up
and down` the river and different locations, and Ms. Kathy Clark
who took the gentleman to the different spas.

CITY ATTORNEY—

City Attorney Rubin stated he would like to comment on the Herald
article and he apologizes for the way that it came out as it sounded
like he was singling her out for interpreting one of his comments,
but the point he was trying to make if they did misinterpret
something he said probably other people did also, so therefore it is
his fault for not being clear.  And while on the subject, Mr. Hopkins
he read your article and he thought you did a good job setting forth
what he said.

COMMISSIONERS—

Commissioner Stagner— No report.

Commissioner Rainey— No report.

Commissioner Torres— No report.

Commissioner Renfro —No report.

Mayor Montgomery - No report.

EXECUTIVE Commissioner Renfro moved that the meeting be closed for
SESSION:       Executive Session— Pending or Threatened Litigation 10- 15- 1H( 7),

Gerald Trumbull vs. the City of T or C."

Seconded by Commissioner Rainey.
All responded Yes to a Roll Call Vote.

Motion carried unanimously.

OPEN MEETING:    " Mayor Montgomery stated that the Commission was now in Open
Session."

CERTIFICATION    " Commissioner Renfro certified that only matters pertaining to
Pending or Threatened Litigation 10- 15- 114( 7), were discussed in

Executive Session, and no official action was taken."

Seconded by Commissioners Rainey/Stagner.
Motion carried unanimously.

Commissioner Rainey moved that they instruct City Attorney
Rubin to file a motion for sanctions on the Trumbull case."
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Seconded by Commissioner Torres.
Motion carried unanimously.

ADJOURNMENT:   There being no further business to come before the Commission the
meeting was adjourned.

APPROVAL:   P SED AND APPROVED this day of

2006,    on motion duly made by
Commissioner seconded by
Commissioner and carried.

i

LORI S. MONTGOMERY, MXtOR

ATTEST:

MARY B. P R,

CITY CLERI

I
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